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franchise fees, while TCG Detroit’s efforts to compete in
Dearborn are substantially restricted.” (Bxhibit 11.)

As a result, it is clear that local municipalities are not imposing the same requirements on
Ameritech Michigan as they are imposing on new providers seeking to enter the local
telephone market.

4. New Providers Must Be Givent The Same Treatment As Ameritech
Michigan To Ensure Nondiscriminatory Access To Poles And Rights-
Of-Way

a, Governor Engler Recognizes The Current Trearmen: To Be
"Discriminatory

Governor Engler has recognized that this imposition of local franchise faes upon new
market entrants is discriminatory and deprives citizens of the oppom/mity to obtain
competitive telecommunications services. In responding to the Mayor of Romulus’ request
that the Governor support efforts to change FCC rules with respect to utilization of public
rights-of-way, Govemor Engler wrote:

"While I certainly support state control over intrastate
telecommunications issues, I am troubled by the recent
divcriminatory actions wken by some municipalities in
Michigan. I believe communities ought to be looking for ways
to attract new telecommunications companies. Instead, some
are trying to circumvent Michigan law and assess illegal
franchise fees. Actions taken by the City of Troy, for example,
discourage investments in Michigan communities, depriving
citizens of competitively priced telecommunications services."
(Bxhibit 12, emphasis added.)

Frasgr . [P%] I . S . ¢
TREMLGICK The current circumstance where municipalities discriminatorily apply franchise fees on new

Davis &
FosTeR, market entrants significantly impairs the creation of competitive local markets.
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b. Ameritech Michigan Admits Thar Such Local Regulation Is A
"Comperition Inhibitor"

Even Ameritech Michigan, itself, recognizes that the application of these municipal
franchise ordinances on new market entrants has an anti-competitive effect. Ameritech
Michigan’s Vice President of Corporate Planning, Harry Semerjian, has called the Troy
Ordinance a “competition inhibitor.” (Wallstreet Journal, December 23, 1996, Section A.
page 7.) Thus, Ameritech Michigan recognizes that municipal franchise ordinances imposing
extensive conditions and franchise fees on new market entrants inhibit the creation of
competition,

5. Significant Impediments To Competition Will Exist If New Providers
Have To Comply With Extensive Local Regulations And Pay Up To
Five Percent Of Their Gross Revenues To Mumicipalities [f Amenitech
Michigan Is Not Subject To The Same Regulationhs And Fees

If competition in the local telephone market is to exist, new market entrants must not
face onerous regulations which apply only to them, and not Ameritech Michigan, For
example, in Troy, a new market entrant may have to pay up to five percent of its gross
revenue as a franchise fee while Ameritech Michigan would not. Given all of the other
hurdles a new market entrant must overcome, it will ncver be able to penetrate a local market
in any significant respect if it must pay five pem:;nt of its gross revenues to the municipality
while the entrenched incumbent does not. In addition to the imposition of franchise fees, new
market entrants face an array of other costly franchise requirements such as providing free
fiber optics and free services to the municipality. Clearly, competition will never flourish
in Michigan if new eatrants are hindered with discriminatory and burdensome local franchise

regulation, while Ameritech Michigan is given preferential treatment.
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6. As A Resull, The Requirement Of Nondiscriminatory Access Is Not
Satisfied In Michigan

The competitive checklist requires that within the State of Michigan new providers
must have the same access to the poies, ducts and conduits and rights-of-way owned or
controlled by Ameritech Michigan. The Federal Act, in relevant part, states:

"(2)(A) A Bell operating company meets the requirements of

this paragraph if, within the State for which the authorization
is sought

® Xx =

(ii)  such access and interconnection meets the requirements
of subparagraph (B) of this paragraph

& w W

(B) Competitive checklist.-- Access ... meets the requirements
of this subparagraph if such access and interconnection includes
each of the following:

(iii) Nondiscriminatory access to the poles, ducts, conduits and

rights-of-way owned or controlled by the Bell operating

company at just and reagonable rates in accordance with the

requirements of section 224.* (47 USC § 271(c)(2); emphasis

added.)
Within the State of Michigan, new providers do’'not have access to the poles and rights-of-
way owned or controlied by Ameritech Michigan on a nondiscriminatory basis. Within the
State of Michigan, municipalities are imposing substantial regulations and franchise fees on
new providers before the new providers may have access to the poles and rights-of-way
utilized by Ameritech Michigan. These municipalities are not imposing these same extensive

regulations and franchise fees on Ameritech Michigan.
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It is. inconsistent with the public interest, convenience and necessity to allow

Ameritech Michigan to enter the in-region long distance market when such significant

impediments exist for facilities-based competitors to penetrate the local telephone market It. ...

cannot be seriously disputed that this disparate treatment is discriminatory and prevents
competitively-priced local exchange seivices to be offered by facilities-based providers. (See
governor Engler’s letter to Maycr of Romulus, Exhibit 12.) Even Ameritech Michigan
recognizes that such local regulation is "a competition inhibitor." Until new providers are
treated equally with Ameritech Michigan, it is not in the public interest (o allow Ameritech
Michigan to enter the in-region interT. ATA market because significant barriers exist with
respect to others penetrating its market.

C. Ameritech Michigan Is Discriminating By Giving Preferential Treatment
To Its Affiliate Ameritech NewMedia

1. Initially When Cable Companies Attached To Ameritech Poles,
Ameritech Required Them To Abide By The National Electric Safety

Code And Incur Substantial "Make Ready” Charges
As required by rules promulgated by fhe Michigan Public Service Commission, when
cable companies sought to attach to Ameritech Michigan's poles, the cable companies were
required to abide by the National Electric Safety Code. (See, 1988 AC, R 460.811, ot seq.)
As a result, cable companies were generally required to attach their cable at a distance of 18
feet above ground clearance. This often required cable companies to move the existing
attachments of others to a higher level on Ameritech Michigan's poles. As a result, cable
companies incurred millions of dollars of “make-ready” charges in initially attaching their

¢cable to Ameritech Michigan poles. In addition, cable companies were not allowed to attach
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at the much preferred bottom position on the pole. Instead, this position was rescrved for
telephone zervics and cable companies were required to attach above telephone cable.
2. When Ameritach NewMedia Sought To Initlally Amtach To
Ameritech’s Poles, Ameritech Adopted A New And Invalid
Interpretation Of The National Electric Safety Code, Thus Enabling
Irs AfYtliaze To Avoid The Expense Of “Make Ready” Charges Which
Have Been Imposed On NewMedia’s Competitors

When Ameritech’s cable television affiliate, Ameritech NewMedia, initially sought to
attach its cable to Ameritech Michigan's poles, Michigan rules still required compliance with
the Nadonal Electric Safety Code. Yet, when Ameritech NewMedia sought to atach,
Ameritech Michigan applied a new, and invalid, interpretation of the National Electric Safety
Code which allowed Ameritech NewMedia to attach at 15-1/2 feet. This alléwed Ameritech
NewMedia to attach below ali the other parties on Ameritech Michigasd poles to-avoid the
expensive "make-ready charges" which had been imposed on all other cable companies.
Thus, Ameritech NewMedia has been allowed access to the preferred bottom position on the
pole which had been earlier denied to other cable providers.*

As a result, Ameritech Michigan is providing discriminatory access to its poles
because it is giving preferential treatment throug'h an invalid interpretation of the National
Electric Safety Code. which allows its affiliate Ameritech NewMedia to attach at 15-1/2 feet
and avoid substantial “make-ready” charges which have been imposed on other attaching
parties. This is another example of the discriminatory access to Ameritech Michigan's poles
which establishes that Ameritech Michigan is not in compliance with the competitive

checklist.

As a result of similar activity by Ameritech in Ohio, a complaint has been filed by the
Ohio Cable Telecommunications Association and others against Ameritech before the Ohio
PUC, in Case No. 96-1027-TP-CSS.
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. AMERITECH MICHIGAN’S REQUEST FOR INTERLATA RELIEF IS
PREMATURE BECAUSE THERE IS NO FACILITIES-BASED COMPETITION
FOR RESIDENTIAL CUSTOMERS

A. Track A Requires Facilities-Based Competition

In its filing with the FCC, Ameritech Michigan claims it has satisfied the requirement
to provide in-region interLATA services because it has entered into interconnection
agreements with competitors and satisfied Section 271(c)(1)(A), or Track A, of the Federal
Act. Track A requires the presence of facilities-based competition and requires Ameritech
Michigan to show that it has entered into one or morc binding agreements approved under
the Federal Act under which Ameritech Michigan is providing access and interconnection to
its network facilities to unaffiliated competitors providing service to both/‘residcntial and
business customers. Further, these competing providers must be providing such services
either exclusively over their own facilities or predominately over their own facilities. Section
271(c)(1X(A), in relevant part, provides:

"A Bell operating company meets the requirements of this

subparagraph if it has entered into one or more binding
agreements that have been approved under section 252
specifying the terms and conditions under which the Bell
operating company is providing access and interconnectinn to
its network facilities for the natwork facilities of one or more
unaffiliated competing providers of telephone exchange
service...to residential and business subscribers. For the
purpose of this subparagraph, such telephone exchange service
may be offered by such competing providers either exclusively
over their own telephone exchange service facilities or
predominantly over their own telephone exchange service
Jacilities . . . (47 USC § 271(c)(1)(A); emphasis added.)

Thus, to be entitled to interLATA relief under Track A, Ameritech Michigan must show that

there is facilities-based competition for both residential and business customers.
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B. The MPSC Recognizes That There Is No, Or Virtually Ne, Competition,
Either Facilities-Based Or Not

While the State of Michigan has attempted to deregulate the local exchange telephone
market, the MPSC has recognized that deregulation does not equal competition. As explained
by Chairman Strand:

"The one thing I do know is that deregulation is not necessarily
the same thing as competition and the Commission believes that
basically both must go hand in hand.

A good analysis is one of the telephone industry. The
telephone industry to a large extent over the last four or five or
six years has been substantially deregulated; ... The only real
competitive market is in the long distance interstate market and
that basically only has three main players and a lot of small
ones. Yet, rates in that area have declined by approximately 60
to 70 percent over the last 15 years.

Conversely, we have dercgulated to a large extent in the
intrastate area, but in most cases most people still only have -
one choice. I can tell you the stories we have heard time and
time and time again of people who have said my local phone
bill is muddled. We have had our rates raised locaily or stayed
the same locally; yet, basically decline overall on an interstate
long distance basis. The result is it’s cheaper in many cases to
call California than it is five miles down the road." (August 6,
1996 Comments made during a Public Hearing in MPSC Case
No. U-11076).

Further, in approving the application of Ameritech Communications, Inc. to provide
local exchange service in MPSC Case No. U-11053, this Commission stated:

“In reaching its decision, the Commission places emphasis on
the differences berween the current levels of competition in the
local exchange and long distance markets. There is virtually no
competition in local exchange markets at this time. However,
competition does exist in the interLATA market.” (August 28,
1996 Order, p 28.)
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This Commission has recognized there is no, or vitually no, competition in the local
talephone market, let alone a facilities-based competitor for both residential and business
subscribers.

C. Ameritech Michigan Has Not Shown The Existence of Facilities-Based
Competition For Residential Customers

In its filing with the MPSC, Ameritech Michigan does not establish that there is a
single residential customer receiving local exchange service through a local loop owned and
deployed by a competing provider. Yet, it is the local loops which are the predominant
physical plant (i.e., facilities) comprising a local telephone system. Apparently, Ameritech
Michigan contends that a competing provider is providing service over its pwn facilities to
residential customers because one competing provider is purchasing unbundled loops from
Amcritcch Michigan and using those unbundled loops to serve a few rc.':idcntial customcrs.
Such a contention ignores the fact that Congress sought to promote "meanin:gful facilities-
based competition*” which cannot come about if service to all customers is being provided
over a single set of network facilities, A definition of “facilities-based residential
competition" should require a competitor’s ownership and deployment of switches, trunks and
some subscriber loops which are being used to serve residential customers. Such a definition
promotes sound competitive policy and represents the type of extensive deployment of
alternative network facilities envisioned by Congress.

In any event, the number of residential customers being provided service by
competitors is so small that it is clearly inconsequential and there is no meaningful

competition in Michigan. The data filed by Ameritech Michigan indicates that only 3,612

"Federal Act’s Conference Report, p 148.
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residential customers are being served by competing local exchange carricrs.  (Ameritech
Michigan’s response to Attachment A in MPSC Case No. U-11104, Navember 12, 1996, p.
16). This number is of no consequence when compared to the nine million residents in the
State of Michigan and the fact that Ameritech serves over 3.2 million residential access
lines.® There is simply no competitor who is providing any meaningful residential service
either exclusively over its own facilities or predominantly over its own facilities to justify
Ameritech Michigan’s claim that it has satisfied Track A of the Federal Act. Ameritech
Michigan has not satisfied Track A and its request to be found in compliance with the
competitive checklist is premature.

D. Premature Entry Into The InterLATA Market Is A Disast/rous Policy

Section 271(c)(1)(A) of the Federal Act expressly provides that a Bell Operating
Company's entry into the in-region interL ATA market is contingent upon it providing access
and interconnection in accordance with the competitive checklist to a facilities-based local
exchange competitor that serves both business and residential subscribers. As the FCC has
recognized, the Bell Operating Companies “have no economic incentive, independent of the
incentives set forth in Sections 271 and 274 of the 1996 Act, to provide potential compatitors
with the opportunities to interconnect and make use of the incumbent LECs network
services.” (In the Matter of the Implementation of the Local Competition Provisions in the
Telecommunications Act of 1996, Docket No. 96-98, rel'd August 8, 1996 at {55).
Likewise, in discussing the Senate version of Section 271 which was adopted by the

Conference Committee, Senator Kerrey stated that: "The way to overcome this ability of the

'As a result, Ameritech Michigan still serves over 99.88% of all customers in its local
exchanges. While Congress did not impose a metrics test, Congress did envision "meaningful
competition" before allowing the RBOCs into the long distance market.
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RBOCS 10 thwart the open local markets is to give them a positive incentive to cooperate in
the development of competition.” (141 Congressional Record S8139 daily edition June 12,
1995.) Likewise, during House consideration of the Conference Report, Representative
Hastert stated that: "Fair competition means local telephone companies will not be able to
provide long-distance service in the region where they have held a-monopoly until several
conditions have been met to break that monopoly." (142 Congressional Record H1152, daily
edition, February 1, 1996).

Premature entry by Ameritech Michigan into the in-region interLATA market will
thwart the ohjective of promoting lncal talephone competition. Once allowed into the market,
Ameritech Michigan will no longer have the same incentive to ensure that it ’is providing the
access and interconnection to its bottle-neck facilities necessary to allow local competition to
exist, If Michigan consumers are to benefit from deregulation, then the regulators must
ensure that there are facilities-based competitors actually competing for residential
subscribers.  This clearly is not the case within Michigan and as a result Ameritech
Michlgtin's application under Track A of the Pederal Act is premnature.

IV. AMERITECH MICHIGAN’S REQUEST FOR INTERLATA RELIEF SHOULD

BE REJECTED BECAUSE THE NON-ACCOUNTING SAFEGUARDS TO

PREVENT ANTICOMPETITIVE CONDUCT ARE NOT FULLY IN PLACE

A. The FCC Admits That Further Action Is Required To Effectively
Implement Section 272(e)(1)

j Non-
And 272 of the Communications Act Of 1934, as amended, The FCC released Its First
Report And Order And Further Notice Of Proposed Rulemaking On December 24, 1996.

In this first Report and Order, the FCC recognized the essential interplay between Sections
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271 and 272 of the Federal Act. Section 271(d)(3) requires that the FCC determine that a
Rell Operating Company is in compliance with the safeguards set forth in Section 272 before
granting interLATA relief. Section 271(d)(3) in relevant part states:

"Not later than 90 days after receiving an application under

paragraph (1), the Conunission shall issue a written

determination approving or denying the authorization requested

in the application for each State. The Commission shall not

approve the authorization requested in an application submitted
under paragraph (1) unless it finds that-

w o ok X

(B) The requested authorization will be carried out in
accordance with the requirements of section 272." (47 USC
§ 271(d)(3).) /

In its first Report and Order regarding the implementation of non-accounting
safeguards in Sections 271 and 272, the FCC recognized that before it could make any
determination under Section 271 it must detsrmine that the Bell Operating Company has
complied with the safeguards imposed by Section 272. The FCC’s first Report and Order
stated:

"Under section 271, we must determine, among other things, whether

the BOC has complied with the safeguards imposed by section 272 and

the rules adopted herein." (FCC 96-489, p. §, emphasis supplied.)
Before the FCC may even approve Ameritech Michigan’s application under Section 271, it
must make a determinadon that Ameritech has complied with the safeguards imposed by
Section 272 and its implementing rules.

Yet, the FCC rulemaking with respect to Section 272 is incomplete. The FCC has
issued a further notice of proposed rulemaking with respect to the information reporting

requirements under Section 272(e)(1) of the Federal Act. (47 USC § 272(e)(1).) Such rules
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are necessary to insure that the Bell Operating Company is fulfilling the requests from
unaffiliated entities for telephone exchange service and exchange access within a period no
longer than the period in which it provides such services and access to itself or to its
affiliates. Id.

The FCC admits that in order to effectively implement Section 272(e)(1), these
reporting rules must be in place. The FCC stated:

“. . . that specific public disclosure requirements are necessary
to implement section 272(e)(1) effectively.

w M X

The statute imposes a specific performance standard on the
BOCs in section 272(e)(1), and we conclude- that, absent
Commission action, the information necessary to detect
violations of this requirement will be unavailable . . . .

® % x

In order to implement section 272(e)(1) effectively, we
concluded that the BOCs must make publicly available the
intervals within which they provide service to their affiliates.
We concluded that, without this requirement, competitors will
not have the information they require to ovaluate whether the
BOCs are fulfilling their requests for telephone exchange
service and exchange access in compliance with section
272(e)(1)." (Id. Paragraphs 246, 362 and 368.)

Yet, these rules are not even promulgated. In fact, comments are not due on the
FCC'y pruposed rules until February 19, 1997 and reply comments are not duc until March
21, 1997. Thus, Ameritech Michigan’s application for interL ATA relief is premature because
the information ;eponing requirements to allow the FCC to test whether Ameritech Michigan

is in compliance with Section 272 are not even promulgated.
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B. Approval Without Fully Implementing Sectlon 272(e)(1) Is Il-Advised
Because Ameritech Michigan Has Repeatedly Demonstrated Its Willingness
To Engage In Anticompetitive Conduct And Flout The Protections Set
Forth In The MTA
The public interest requires that, first the FCC promulgate all the rules regarding non-
accounting safcguards so that it may test Ameritech Michigan's compliance with those
safeguards before allowing Am‘eritech Michigan into the in-region interT. ATA market. After
all, Ameritech Michigan has repeatedly violated provisions of the MTA and has engaged in
anticompetitive conduct even in the face of statutory prohibitions and MPSC orders.
Ameritech Michigan’s conduct can only be expected to be even more abusive and
anticompetitive if the FCC does not first fully implement all the informational reporting
requirements and then test Ameritech Michigan’s compliance with the Section 272 safeguards
before allowing it into the in-region interLATA market. I
For limited example, despite Section 308 of the MTA? which reqlxi;-es Ameritech
Michigan to report all transactions with affiliates, Ameritech Michigan totally failed to repont
any transactions with its affiliates Ameritech Communications, Inc. ("ACI") and Ameritech
NewMedia. Pursuant to a Freedom of Information Act request, MCTA asked the MPSC to
produce all notices of Ameritech Michigan relating "to transfers, in whole or in part, of
substantial assets, functions or employees associated with basic local exchange service to an
affiliated entity.” (See Exhibit 13.) In response (o this Freedom of Information Act request,
this Commission was able to produce only three instances where Ameritech Michigan

provided notice. (See Bxhibit 14.) These instances only included:

{. A letter dated August 5, 1993 announcing the roll-out of
Ameritech’s business units;

"MCL., 484.2308; MSA 22.1469(308).
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2, A Jetter dated March 16, 1994 from Ameritech relating
to a transfer of employees in its real estate division; and

3. December 13, 1994 filing with respect to Ameritech
Michigan’s request to transfer certain records outside the
State of Michigan,
Thus, Ameritech Michigan has only on rare occasions informed the Commission of its
transactions with affiliated entities.

This past limited reporting is cause for significant concern, With respect to ACI, the
affiliate which will be providing in-region interLATA service, Ameritech never reported a
$90 million loan which was not reduced to writing and has no payment schedule. (Testimony
of Patrick J. Earley, VP of Finance for ACI, MPSC Case No, U-111053, 4 Tr 455-456.)
In fact, ACT readily admitted that it may share staff with Ameritech. (Direct Testimony of
Ryan Julian, Director-Extended Affairs for ACI, MPSC Case No. U-1 £053, 4 Tr 560-61.)
Currently, Ameritech Michigan acknowledged that ACI has over 484 employees. (Ameritach
Michigan's FCC Compliance Brief, p 41.) If any of these employees were transferred from
Ameritech, then reporting to the MPSC was required under Section 308 of the MTA.

Ameritech Michigan also has wholly failed to report the use of its vehicles and
equipment in installing a cable television system for its affiliate, Ameritech NewMedia. As
the affidavit and photographs of Chris Horak establish, Ameritech Michigan’s trucks and
equipment were clearly used by the affiliate, Ameritech NewMedia, to install its cable
network. (See Exhibit 15.) Yet, Ameritech Michigan failed to report this affiliate
transaction. Without such a report, it is impossible for the MPSC to determine whether
Ameritech Michigan complied with the TSLRIC requirements set forth in Section 308 of the

MTA. These examples under the MTA demonstrate that informational reporting requirements
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must be in placc and utilized to test compliance with Section 272 before Ameritech is allowed

in the interLATA market.

V. THE MPSC SHOULD ADVISE THE FCC THAT IT IS NOT IN THE PUBLIC
INTEREST AT THIS TIME TO ALLOW AMERITECH MICHIGAN TO
ENTER THE IN-REGION INTERLATA MARKET

Section 271 only mandates that the FCC consult with the MPSC with respect to

- Ameritech Michigan's compliance with the competitive checklist. Yet, there is no prohibition

against further input, and it would be unwise for the MPSC to limit its consuitation merely
to the competitive checklist. In determining whether to grant Ameritech Michignn relief, the
FCC must consider the public interest.!® The MPSC is in a unique position to advise the
FCC that the public interest is not served by allowing Ameritech Michigan m/tcrLATA relief
at this time because of the lack of competition in the local telephane market and the
significant impediments that new providers still face in attempting to penetrate Ameritech
Michigan's local market. Until real competition takes hold, Ameritech Michigan should not
be allowed into the interLATA market.

The general market conditions in Michigan do not justify allowing Ameritech
Michigan to enter the in-region long distance market at this time. There simply is no
competition, facilities-based or otherwise, in Michigan which offers any real competitive
options for Michigan consumers. The few competing providers attempting to provide service
to date, are still having significant difficulties with Ameritech Michigan. (See, Brooks Fibers
January 7, 1996 filing with the MPSC.) Further, the informational reporting requirements

to test Ameritech Michigan’s compliance with the anticompetitive safeguards in Section 272

%47 USC § 271(d)(3)(C).
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remain unpromulgated. Thus, not only is there a lack of real competition, but all the
safeguards designed to nurture competition are not yet even tn place.

Also, it cannot be seriously disputed that the disparate treatment being imposed by
municipal franchise ordinances is discriminatory and prevents competitively-priced local
exchange services to be offered by facilities-based providers. (See Governor Engler’s letter
to Mayor of Romulus, Exhibit 12.) Even Ameritech Michigan recognizes that such local
regulation is "a competition inhibitor." Until new providers are treated equally with
Ameritech Michigan, it is not in the public interest to allow Ameritech Michigan to enter the
in-region interLATA market becanse significant barriers exist with respect tn others
penetrating its market.

Once Ameritech Michigan is allowed into the in-region interLATA market, it will be
able to immediately begin to provide those services. The public benefit of such-market entry
is limited because there are already numerous competitors in the long distance market. In
comparison, those sesking to penetrate Ameritech Michigan’s market face considerable
vbstacles and time delays rolling out their facilities to provide local telephone service, Yet,
once Ameritech is allowed in the in-region interLATA market, it will lack any incentives 1o
cooperate in allowing competition to come into existence. This public harm far outweighs
any public good that may result from allowing Ameritech Michigan into an already
competitive market,

V. CONCLUSION

Ameritech Michigan is not in compliance with the 14-item competitive checklist set

forth in Section 271 because it has failed to satisfy item 3 which requires nondiscriminatory

access to Ameritech Michigan poles and rights-of-way at just and reasonable rates. Based
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on the methodology adopted by the Michigan Legislature in Section 361 of the MTA'', the
maximum allowable pole ratc for Ameritech Michigan is $1.20 per pole/per year, For some
inexplicable reason, Ameritech Michigan has failed to support its $1.97 pole rate tariff with
any evidence in this proceeding. Even more troubling is the fact that Ameritech Michigan
continues to attempt to collect a pole rate of $2.88 and is dunning attaching parties, despite
the MPSC's rejection of the $2.88 tariff and Ameritech Michigan's withdrawal of the tariff
and its tacit admission that this rate is excessive. Clearly, Ameritech Michigan is not
providing access to its poles at just and reasonable rates.

Further, within the State of Michigan access to Ameritech Michigan's poles and rights-
of-way is not available on a nondiscriminatory basis. Many local municipalities are imposing
extensive regulations and franchise fees on new providers, but bdsed on Ameritech
Michigan's claimed exemption from such regulations, the same requirements are not being
imposed on Ameritech Michigan. It cannot be seriously disputed that this disparate treatment
is both discriminatory and a competition inhibitor. As a result of Ameritech’s claim to
preferential treatment, the checklist requirement for nondiscriminatory access is not satisfied
in Michigan,

Additionally, Ameritech Michigan’s request for interLATA relief based on Track A
requires the existence of facllities-based competition for residential customers. Yet,
Ameritech Michigan has made no showing that any residential customer is receiving service
over loops owned and deployed by a competitor. In fact, the MPSC itself has recognized that

there is no competition in the local telephone market, either facilities-based or not,

"'MCL 484.2361; MSA 22.1469(361).
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Ameritech Michigan has shown less than 4,000 residential customers recciving service from
2 competing provider when it hag over 3.2 million residential access lines.

In addition to failing to satisfy the competitive checklist and its prerequisites,
Ameritech Michigan's entry into the in-region interLATA market is not in the public interest.
If Michigan consumers are to benefit from deregulation in the telecommunications field, the
regulators must ensure that there is real facilities-based competition for residential customers
before allowing Ameritech Michigan to enter the in-region interLLATA market. Once allowed
into the interLATA market, Ameritech Michigan will not have the same incentives to ensurc
access to its bottlenecked facilities. As a result, premature entry by Ameritech Michigan will
be disastrous because the incentives to ensure a competitive local market will'no longer exist.

Also, Ameritech Michigan’s request for interLATA relief should be rejected because
Section 272, which establishes nonaccounting safeguards, has not been fully .implemented.
The information reporting requirements to cnsure Ameritech’'s compliance with these
safeguards have not yet been promulgated. Sound public policy should require that Section
272 be fully implemented and the informational reporting requirements be in place to test

Ameritech Michigan’s compliance before it is allowed into the in-region interLATA market.

3!



FROM MICH BELL LAW 2EPT. TU i1 FO&1/083

01-13-57 03: 11PX

For these reasons, this Commission should find that Ameritech Michigan is not in

compliance with the competitive checklist and advise the FCC that Ameritech Michigan’s

request for entry into the interLATA market should be rejected because it is not in the public

interest at this time.

Fraser Trebilcock Davis & Foster, P.C.
Attorneys for The Michigan Cable

Telecommunications Association

Dated: January 9, 1997 By:@ AR

David E. S. Marvin (P26564)
Michael S. Ashton (P40474)

Business address:
1000 Michigan National Tower

Lansing, MI 48933
(517) 482-5800 ,

Fraszr
TRESBILCOCK
Davis &
FOSTER,

p.C.
Lawvsas
LANSING,
MiCHIOAN
48973
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1. INTRODUCTION utilit
CC Docket No. 86-212 1. On June 6, 1986, we relessed a Notice of Proposed :?::
la the Mauer of Rulec Making (NPRM) in CC Docket No. 86-212. Ameng. did
ment of Rules and Policies Governing the Anachiment of able
. Cable Television Hardware to Utility Poles. The NPRM ious
Amendr'ncnt of Rules and Policies proposed to amend our rules and policies governing the Con
Governing the Attschment of Cabie attachment of cable television (CATV) hardware to poles © eom
Television Hardware to Utility owned or controlled by telephone or electric uilities, ; 4
Poles This Report and Order addresses those issues raised by H :
the NPRM snd the commenters in this proceeding. { E:r:
' and
REPORT AND ORDER 1. BACKGROUND g }:;:I
Adopted: June 10, 1987; Released: July 23, 1987 2. Congress mandated that the Commission ensure that pre
the rates, terms, and conditions under which cable televi- tha
By the Commission: sion operators attach their hardwire to utility pOles are vey
just and reasonable (uniess the state elects 1o assert such cos
jurisdiction). 47 U.S.C. § 224. Sections. 1.1401 through atu
TABLE OF CONTENTS 1.1418 of the Commission's Rules, 47 CFR. §§ me
1,140i-1.1415, were promulgated to implement Section rac
P 224. See Adoption of Rules for the Regulation of Cadle the
aragraphs  Typvision Pole Anachments. CC Docket 18-144, Firnt Re. pa
pont and Order, 68 FCC 24 1585 (1978); Second Repont .
L. INTRODUCTION - 1 and Order, 72 FCC 24 59 (1979). Memorandum Opinion .
1. BACKGROUND and Order in CC Docke: 78 - 144,77 FCC 2d 187 (1980), JR '
off d, Monongahela Power Co. v. FCC, 655 F.2d 125¢ :t
A. Legisiative History of Section 224 1.6 (D.C. Ci:o. 1981)rE> Reccntlty Cthc Uniug States Court of in
B, ; X Appeals for the District of Columbia Circuit determined
Background of Current Rule Making T in Alabama Power Company v, FCC, 773 F.2d 362 (1585) . '\
(Alabama Power), ' that the Commission’s methodology 4 N
li. ADJUSTMENTS TO THE FORMULA did not result in the calculatlon of the maximum just and 3 ;“
A icasonable rate allowable under the Act and the Commir & «
- Cost of a Bare Pole sion had not adequately explained its rationale. Accord- 3 °
ingly, the NPRM offered proposed policy changes and §
1. Appurtensnces 10-19 revised rules for comment, pursuant to Sections 1, 4(1), |
2. Guys and Anchors Provided by and 403 of lhezCommunicallons Act, 47 US.C. §§ 151 3 :
the Cable Company 20-24 154(i), and 403. 3 ¢
B. Carrying Charges 28 A. Legislative History of Section 224 3 1
3. It has been common practice for cable television & |
1. Administrative 26-37 oparators to leass spacs on utility poles in ordct_'ml;'.
' provide cable television service (o i community. 1hi .
i‘ Offsets and Credits 3844 rangement was unregulsied by any federal suthority
- Taxes 45-52 until the late 1970's, when Congress. in response 10 -
concern raised by the cable industry, enacied the Polé .
C. Minimum Rate Versus Maximum Just Attachment Act of 1978, Pub, Law No. 95-234, § 6, 92 2
and Reasonable Rate 53.77 Stat. 33, 35 (codified a1 47 US.C. § 224). {n Section 224
Congress established & range of just and reasonable poke
iV, PROCEDURAL RULES AND anachment rates which "assures a utility the 'm'ﬁn-'
not less than the additional costs of providing pole aach”.
INFORMATION REQUESTS 78-87 ments, NOr MOre than sh amount duermi:ed by ;‘.“
tiplying the percentage of the 101a] usable space . . . WHE2
V. REGULATORY FLEXIBILITY ACT is oceupied by the pole atachment by the sum of 1D
INITIAL ANALYSIS 88-94 operating oxpenscy and actuat caplial costs of the utill
atiributable to the eatire pole . . . * 47 USC..
V1. PAPERWORK REDUCTION ACT 95 224(d)(1). To detcrmine this just and reasonsble POy
STATEMENT sttschment rate, Congress directed the Commmi?;" ;
"institute an expeditious program which will pecessi™™ .4
VII. ORDERING CLAUSES 96-97 minimum of saff, paperwork and procedures cond

with fair and sfficient regulation,” S. Rep. No. 95-
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CALCULATIONS USING FERC FORM NO. 1 DATA

Rec Cost A/C 364 Accymulated _
. o = Gross Fole - Depreciastion - Deferred Lncome =~ ,15 of Net Pole
ire Pole Iinvestment Reserve (Poles s (Poles)w Investment*+

. Nusber ot Foles

@;;reciation = Depreciation Rate Cross FPola Investmant

REcpense for Gross Pole X Net Pole Investmenc**
i Investment '
. [(dministrative = Total Adminjstyative and Gepneral Expenses
pense Gross Plant Investment - Depreciation Reserve - Accumulated
(Electric Plant) s+ (Electric Plaut) Deferrad Income
-3 Taxes (Electric
P Plant)*
sintenance = AJC 593
Expens & Investgoent in - Depreciation in - Accumulated
- A/Cs 364 + 365 + 369 A/Cs 364 + 365 + 369 Deferred Income Taxes
o Related to A/Cs 364 +
E. 365 + 369+
Normalized
Taxes
R(Expressed
gAs a Percentage = A/C (408,11 + 4D9,1 + 409.1 ¢+ 610.1 + 4}]1.6) - 411.1
. fof Net Plant Cross Plant - Depreciation Reserve - Deferred Income:
Sl [oves tment) (Total)w*x Taxes*

A

* TIn the calculations using FERC Form No. | data apd FCC Form M data, we
ave ' treating deferrad taxec as most state commiszions do - as & rate
base deducticn. If the state utility commission includes the reserve
for deferred iucome taxes in the utility's capital scructure at zero
cost, we would not need to make any further adjustment. See paras., 42
to 48 and note 16, gupra.

ff ** Tor purposes of rhese calculations Net Pole Investment equals Gross
] Pole Ianvestment minus the Depreciation Reserve Related to Poles aminus
Acoumulated Deferred Income Taxes Related to Polec.

* ¥%  For companies vhich have multiple operations, such as gas, electric

-lef and/or nuclear pover, the Commissjon, inm calculating the sdministrative
28 expenses cowponent, utilizes only the investment relating to electric
. operations. However, in the computation of the taxes component, the
»'Q total gross plant investment of all of the company's operations .3

S utilized. The taxes paid by the utility generally relate to its estire
by operations.
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CALCULATIQONS USING FCC FORM M DATA

e Vi‘i\

A/C 241 Accuow lated
Net Cost Groas Pole - Dgpreciacion - Deferred Income - .05 of Net Pole
of a = Invesgpent Resgrve (Poles) Taxes (Poles)* lovestmentiw
Bare Pole Number of Poles
Depreciation = A/C 608
Expense Depreciation Rate for X vest
Gross Pole Tnvaestment Net Pole Invescmentwid
Administrative =~ 1 igi ive and Gengrgl
Expence Gress Plant - Plaut Depreciation - Accumulaced Defertea
Investment Reserve (Acct 171)  Income Taxes (Plant)
{Acet 176.1)%
Maintenance = Accoupt 602,]Wwwex
Expence Net Pole Investmenti
Normalized
Taxes
{Bxpressed
As a Percentage = A/C (304 + + + J + «2) - 309
( £ Net Plant Gross Plant - Plant Depreciation Reserve - Accumulated
favestment)

Deferred Income
Taxes (Plant)
{Acct [76.1)»

¥*%¥ This gccount relates directly to pole wmaintenauce and no further

calculation is nDecesssry. Sge Group W Cable, Inc. v. Wisconsin
Telephone Co., Mimeo No. 4474 (released May 30, 1984).
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+ 199 Before the
' Feacral Communications Commission
( Washington, D.C. 20554
LETTER

June 22, 1990
Released: June 22, 19950

VI. Paul Glist

% e, Raywid & Braverman
Parorneys at Law

Bagle?.nd Floor

919 Pennsylvania Avenus, N.W,
Fwashington, D.C. 20006

this
ctrum,!
than

Bear M. Glist:

VN

::’:"‘: Brais is in response to your letter of December 20, 1989

) s RURich requested a response that would allow companies

Reying pole atiachment rentals 10 determine pole attache

una Rant carrying costs using Part 32 accounts reported in the
‘.uu Report Form M.

eds BEYou requested that we review your undeesianding of

ne 3 Iy the conients of certain Part 31 accounts are re-

38 te socrted on the Federal Communications Commission An-

faval Report Form M. Annual Report Form M was

wrised on April 27, 1989 (DA 89-503, released May 12,

1089) to reflect the new accounting system in Part 32 (47

Te R, Part 32) that replaced the eccounting system ia

EPart 31 effective Januacy L, 1988,

. Your fetter also requested information on whether or
nat the contents of several apparently comparable Parg 32
Btxpense accounts now include more ¢xpenses than they
viously included under Part 31. The Part 32 accounts

> L

-

? Xbr which you requested more specific information are¢
um, B discussed in the followiag paragraphs.
BE Account 6411, Poles expense.
& Actount 6411 under Pan 32 is comparabie to Par 31
ed FAccount §02.1, Repair of pole lines, if the benefit compa-

FEMnt and rent component of the expense matrix are elimi-

xtated. Under Part 32, Account &411 includes henefics

B previoutly included in Part 31 Account 672. Relief and

- ns, socisl security and other payroll taxes previous-

X K 'y recorded in Part 31 Account 307. Other aperating

‘n PR tras, and rents previously included in Part 31 Account

B 671, Operating rents. Account 602.1 generally matches

with the sum of columns (ac) and (af} reported for Ac-
g Sount 8411 on Annual Report Form M Schedule I-1,

In the formula prescribed in CC Docket 86-212. the
neflt amounts reported in Annual Report Form M
RJ; *heduln 1.l column (ad) would have been included as
PyA N of the numerator for the calcuistion of the admin-
.‘qi- tive expense ratio and the social security and other
1Payroll caxes also included In column (aa) would have
includad in the numecator for the calcuistion of the
j 20rmalized taxes ratio. The rents reported in column (ae}
s Yould have been included as part of the aumerator for
EY 'he calculation of the administrative expense ratio.

4

Account 6124, General purpese computers ex; .
count 6724, Information management. ¢ pensc: A
Your letter correctly notes that Part 31 did not provide

separate accounts for computer expenses aud that Part 32
includes expenses recorded in Account 6724 in the cate-
gory of general and administrative expenses. Your letter is
not correct in assuming that if one wishes 10 isotaie the
computing expenses a telephone utility incurs in general
corporate overhead, one would look 10 Actount 6724
only. Account 6124, ss presently descrived in Part 32 does
include some ¢xpeases that under Part 31 were included
in generai and administrative expenses. Expenses recorded
in Account 6124 relate to assets recorded in Account
1124, General purposs computers, which by definition
relate to general administrative information processing
activities, {See 47 CF.R. Sections 32.2124 and 132.5999
(D)). While we have conducted no formal analysis of this
account it should not contain expenses associated with
computers and related devices and software that perform
switching, network signalling, network operations or plant
specific equipment functions for which accounts have
been provided (See 47 C.F.R. 32.2124 (d}).

Account 6535, Engineering expense.

Under Part 31, expenses of general engincering depart-
ments were recorded initially in Account 705. Engineer-
ing expense anu then cleared (v other accounts on the
hasis of services readered. as determined by the time
devoted 10 particular jobs. The pay and expensas of su-
parvisory perignnel and DIREr personnel engaged in ¢cleri-
cal, reproduction and récord work were also cleared to
other accounts. Under Part 32, Account 6335 includes
general engineering axpense that is not directly chargeable
10 specific uadertakings or projeets. Under Part 32, en-
gineering expenases directly related to poles would be re-
corded in Account 4410, Poles expense. AS a result, a
portion of Actount 6535 would include the indirect ex-
penses of supervisory personnel that under Part 31 would
have heen clegred to Part 31 Account 602.1. Repaic uf
pule lines.

Account 6611, Product management. Account 6612,
Sales. Account 6613, Product advertising. Actount 6621,
Call completion services. Account 6622, Number services.
Account 6423, Customer servicas.

Under Part 1. the expenses recurded in Accounts 640
througin 650, considered in the aggregate. generaily track
10 Accounts 4611 through 6623 under Pyrt 32, with the
exception of connecting compsny relatigns expenses,
which were recorded in Part 31 Account 644 that are now
recorded in Account 6722 under Part 32,

Account 6722, Externai relations.

Some of the cxpenges recarded in this account were nne
included 1n Accowimy 661 through 677 under Part 31
These expenses include nonproduct refated corporste im-
age advertising and some expenses that were recorded in
Account 444, Connecting company rclations, The
nonproduct related corporate image sdvertising portion of
the expenses recorded in Account #7232 can he identifled
on Anaual Report Form M Scheduls 1.6, There is no
separate identification of the connecting company portion
of expenses rccocded in Account $722 in the Annual
Report Form M,

sos
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Account 6726, Procurement,

Under Part 31, the expenses now recorded in Account
6736 were originally recorded in Accounr 704. Supply
( expense and then cleared to appropriate accounts inctud-
ing Aceounts 661 through 677.
We have reviewed the attachment lo your latter, which
we have revised in light of the previous discussion and
anclosed as an attachment to this fctter.

If you have additional questions you may contact John

T, Curry or Thaddeus Machciaski of my staff on (202}
A3d.1861. '

Sincerely,

Kenneth P. Moran
Chief. Accounting and Audits Division

Anachment

et agn—— s T

e in te BES o gomer
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Public Data

CALCULATION OF MAXIMUM POLE ATTACHMENT RATE

Ameritech Michigan
Year End 1995

Calculated by Pau! Glist
Calculated: 8/23/96

Net Investment Per Bare Pale

Gross Investmment in Pole Plant
-Depreciation Reserve for Poles
-Acecumulated Deferred Taxes

=N¢t Investment in Pole Plant

-Net [nvestment in Appurtenances (5%)
=Net Inveytment in Bare Pole Plant
/Number of Poles

=Net Investment per Bare Pole

CARRYING CHARGES

Maintenance
Chargeable Maintenance Expenses
/Nect Investment in Pole Plant

aMaintenance Carrying Charge
Maintenance Expense for Bare Pole

Depeeciation

Annusl Deprecistion Rate for Poles
Gross Investment in Pole Plant

/Net Investment in Pole Plant
=Gross/Net Adjustment

Deprec Rate Applicd to Net Pole Plant
Deprecistion Expense for Bare Pole

Administrative

Administrative Expenses

Total Plant In-Service

-Deprecistion Reserve for TPIS
-Actutulated Deferred Taxes

=Net Plant in Service

Administrative Carrying Charge
Administrative Expense for Bare Pole

Taxes

Nomalized Tax Expense

Total Plant In Service .
-Depreciation Reserve for TPIS
-Accumulated Deferred Taxes
=Net Plant in Service

Tax Carrying Charge

Tax Bxpense for Bare Mole

R&(urn

Data Source

$22.36 Calculated as indicated

$73,528,725.00 Ses Daw Entry
$57,503.860.00 Sce Data Entry
$5.806,262.64 See Nagn Fntry
$10,218,602.36 Calculated as indicated
$510,930.12 Calculated as indicated
$5,707,672.24 Caloulated as indicated
434,177 See Data Entry
$22.36 Calculsted as indicated

$479,000.00 Seo Data Entry
$10,218.602.36 Ses Module Above
4.69% Calculated as indicated
$455,050.00 Calculated as indicated

5.70% See Data Enury
$73,528,725.00 See Module Above
$10,218,602.36 See Module Above

719.56% Calculated as indicated
41.01% Calculated as indicated
$3,981,580.46 Calculated as indicated

$244,123,000.00 See Data Entry

$7,749,924,570.00 Scc Data Dntry
$3,604,827,895.00 Se¢ Data Entry

$611,980,000.00 See Data Entry

$3,533,11%,075.00 Calculated as indicated

6.91% Calculated as indicated
$670,757.56 Calculated as indicated

$341.424,617.00 See Data Entry

§7,749,926,570.00 Ses Data Entry
$3,604,827,895.00 See Data Entry

$611,060,000.00 See Dete Batry

$3,533,118,675.00 Calculated as indicated

9.66% Calculated as indicated
938,105.56 Calculated as indicared
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